PROFESSOR GOULD'S LESSON ON PRODUCTS LIABILITY

BASIC TEMPLATE FOR STRICT PRODUCTS LIABILITY. 
Proper Parties.

Defective Product.

Actual Cause.

Proximate Cause.

Plaintiff Injury.

Defenses.

Remedies.

FULL TEMPLATE FOR STRICT PRODUCTS LIABILITY. 

Strict Products Liability. 

       Proper Parties.

               Proper Plaintiff.

               Proper Defendant.

       Defective Product.

               Manufacturing Defect.

               Design Defect.

                       The Consumer Expectation Test.

                       The Risk-Utility / Feasible Alternative Design Test.

               Inadequate Warning. 

        Actual Cause.

                But For Test.

                Substantial Factor Test. 

        Proximate Cause.

                Foreseeability of Harm (Manner, Type and Extent).

                Intervening Events.

        Plaintiff Injury.
        Defenses.

               Plaintiff Misuse.  

               Alteration of Product.  

               Regulatory Compliance Defense.  

               State of the Art Defense.  

               Comparative Negligence.  

               Assumption of the Risk.  

        Remedies.

ESSAY HINTS.  

Strict Products Liability refers to situations where a defendant is liable because a product causes an injury to plaintiff.  Liability may be based in Negligence, Strict Products Liability, Warranty, and Battery.  

Strict Liability in Negligence and Strict Products Liability are two separate and distinct claims.  Strict Liability in Negligence refers to situations where an animal or an ultra-hazardous / abnormally dangerous situation causes injury to a plaintiff, while Strict Products Liability refers to situations where a plaintiff is hurt by a product.

Strict Products Liability is a large claim.  However, remember to discuss Negligence first, and then "Supra" Actual Cause, Proximate Cause, Damages, and Remedies, to order to save valuable time on your timed essay exam.

GOULD'S DOCTRINE FOR STRICT PRODUCTS LIABILITY. 

STRICT PRODUCTS LIABILITY.  

A claim in strict products liability is proper where a product causes damage to the plaintiff, and the product was sold in a defective condition which was unreasonably dangerous to a normal consumer of the product.  

PROPER PARTIES.  

      Proper Plaintiff.  At common law, a proper plaintiff needed privity with the defendant.  However, modernly, a proper plaintiff is any foreseeable user of the product.

      Proper Defendant.  Proper defendants are retailers, manufacturers, or others in the distributive chain, and that are in the business of selling that type of product.

DEFECTIVE PRODUCT.

A product is deemed as a defective product where it has a defect that makes the product unreasonably dangerous at the time of the sale of the product.  There are three ways to establish that a product is defective:  through a manufacturing defect, through a design defect or through inadequate warnings or instructions.

      MANUFACTURING DEFECT.  A manufacturing defect exists where the manufacturing process itself caused the defect, resulting in an unreasonably dangerous product.  A manufacturing defect may arise due to lack of appropriate standards or testing, thereby producing a product that is more dangerous than expected by a normal consumer of the product.

      DESIGN DEFECT.  A design defect exists where the design of a product makes it unreasonably dangerous.  A product may have a design defect where, under the consumer expectation test, the product is more dangerous than expected by a normal consumer of the product.  Additionally, under the risk-utility / feasible alternative design test, where a product presents a risk of potential harm that outweighs the use or utility of the product to the consumer, it will be seen to have a design defect.  Defendant will have a difficult time to prevail under the feasible alternative design test, if they could have made the product safer with the current technology available at the time of injury, and which would have made the product safer within a reasonable cost analysis.

      INADEQUATE WARNING OR INSTRUCTIONS.  A defective product will exist where the defendant fails to give adequate warnings or instructions related to non-obvious risks of using the product, through clear language which the average consumer can both see and understand.

ACTUAL CAUSE.  

Actual cause is present where the defendant’s conduct actually caused harm to the plaintiff.

        But For Test.   The 'but for' test for actual cause will be satisfied, where but for the actions of the defendant, the plaintiff would not have been injured.

        Substantial Factor Test.  Where two defendants act separately, and both of their acts would be sufficient for actual cause, then both defendants will be liable.

              Alternative Causes.  Where there are multiple defendants and acts, the burden of proof is on a defendant to show that they did not cause an injury to the plaintiff.

PROXIMATE CAUSE.

A defendant is only liable for consequences which are reasonably foreseeable at the time of plaintiff's injury, and which are not too remote or improbable.

      FORESEEABILITY.

         Foreseeable Extent of Harm / Eggshell Skull Plaintiff.  The defendant takes the plaintiff as they find them, and will be responsible for greater than normal extent of injury to plaintiff.

         Foreseeable Plaintiff / Transferred Intent.  An unintended plaintiff may still be a proper plaintiff under the doctrine of transferred intent.  

         Foreseeable Manner and Type of Harm.  An unusual manner or type of harm will not indicate lack of foreseeability, if the manner or type of harm could have been reasonably expected as a consequence of the defendant’s conduct. 

      INTERVENING CAUSES OR EVENTS.

Only superseding intervening events, which are unforeseeable, will break the chain of defendant’s causation.  The types of situations in which defendant's causal chain will be broken include:  unforeseen criminal behavior or willful wrongdoing by third parties, unforeseen acts of God, or grossly negligent medical care.  However, foreseeable intervening causes or events which take place after the defendant’s actions and contribute to the plaintiff’s harm, will not break the causal chain of the defendant. Further, defendant's causal chain will not be broken by independent forces such as regular medical malpractice, additional diseases, or negligent rescuers, as these are all foreseeable occurrences.

DAMAGES / PERSONAL INJURY.  

Damages to plaintiff may be shown through a consumer’s property damage, or through plaintiff’s physical injury, due to the actions of the defendant.  

DEFENSES.  The defenses for strict products liability include plaintiff misuse, plaintiff overuse, product alteration, regulatory compliance, comparative negligence and the state of the art defense.

      Plaintiff Misuse or Overuse.   A defendant may have a defense where the plaintiff used a product in a different, or more intense manner, than the defendant intended the product to be used for.  A defendant must make design changes to protect against foreseeable misuse by a plaintiff, but a defendant need not make design changes for unforeseen misuse by a potential plaintiff.

      Product Alteration.  A defendant may have a defense where a third party changes the product in an unforeseen way.

      Regulatory Compliance Defense.  The regulatory compliance defense is a partial defense, where defendant complies with state and federal requirements.

      State of the Art Defense.  The state of the art defense is appropriate when a defendant used all of the available knowledge to make the product safe at the time of design and manufacturing of the product, and the dangerous condition of the product was not known by the defendant at the time of manufacturing.

      Comparative Negligence.   Comparative negligence is a possible defense where the plaintiff fails to discover a defect and uses the product.

      Contributory Negligence.  Contributory negligence is not a viable defense to a strict products liability claim.

      Assumption of the Risk.  Assumption of the risk is a complete bar to recovery, and is applicable where the plaintiff assumed the risk of harm of an activity.

REMEDIES.

The plaintiff in a strict products liability claim is entitled to recover for property damage, medical expenses, for pain and suffering, for out-of-pocket losses, loss of bodily functions, future damages, and for loss of the ability to enjoy life.
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